Constitutional Change in the United Kingdom — Timefor A New Settlement?

This paper is intended as background for my semanarnot intended as a full text of what
will be said in the semiar

1. Introduction

The issue of constitutional change or reform is fro a public perspective, a
fundamentally important, save with regard to onaggdublic debate in the context of the
European agenda. Arguably, there is not (at amyinaEngland) pressure for formal
constitutional change. Yet the nature and quanfigonstitutional change that in fact is
occurring does raise fundamental issues for théglawvyer: has the time come for a new
constitutional settlement? In reality, is a comnsintnal settlement being put in place in all but
name? Current constitutional issues and changss irmportant issues about the ease of
constitutional change, about the interrelationstighin the United Kingdom between
European law (in all its aspects) and domestic &wout the relationship between the courts
and Parliament and about the very basis of cotisiital authority.

2. The constitutional agenda

The period since 1997 has been a period of sigmfiand sustained constitutional change.
The Labour Government of 1997 was elected in pad programme of constitutional

change. This included a programme of devolutiorSimotland and Walesreintroduction of
devolved government in Northern Ireland, the gtowftregionalism in England (though not
the creation of English devolved powers), somedéanf Lords reform, on-going
implementation of European Union treaty provisi@md, most fundamentally, the passage of
the Human Rights Act 1998 designed to give diregal applicability in English law to
Convention rights.

Yet despite this wide-ranging agenda constituti@hange continues. In part, that is a
response to events: the “hung” Parliament of 2@8Qd interesting issues about what should
happen where no one political party achieves anatlv@ajority, for the process being
managed through in 2010 with the the assistangaidklines and principles written and
coOordinated by the Cabinet Office. In other retqpéassues such as tension between the
courts and the Executive are inevitable conseqseoictne ever-increasing role of European
Union and European Convention law, and the contirgrewth of English administrative

law. Still further changes, such as changes todomehtal rules relating to the holding and
form of elections, continued reform of the Housé.ofds, the growing potential for
referenda, police reform and the continued changesssitated by European Union and
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Convention rules and decisions, are being takemaia by the coalition Government formed
following the result of the 2010 General Election.

The nature and pace of change raises importardssswut where power lies within the
United Kingdom constitution. The absence of a wnittonstitution and the fact that ultimate
constitutional power (if not political or practigabwer) lies with Parliament (the doctrine of
“legislative supremacy®)may have been appropriate when there was truffambe of

power between the different elements of the cartaiit,> but the lack of any real legal power
(as opposed to political powf the House of Lords, the ability of a politiqzrty or
grouping to force through significant constitutibnhange, the dichotomy between theory
and reality and the tensions between European amestic law all point to the fact that the
current constitutional position is in some respetteast unsatisfactory.

3 Ultimate authority

That ultimate authority lies with Parliament, esgged through Act of Parliament, is basic
constitutional law. It is because of the pre-emaeeof the House of Commons within
Parliament, and the limited role of the House ofdsoas a “check and balance” on the
Commoné& that the principle has been regarded effectivelieading to an “elective
dictatorship,?® with control of change — including constitutiohlange — being in the hands
of the controlling majority in the House of Commde§ectively, the Government). Yet
experience since May 2010 shows that even thedbclear single party majority does
inhibit real and fundamental change.

Since May 2010, the coalition government has latgsl to potentially change the nature and
mechanics of the electoral system on which theydstar re-election. Th@arliamentary

Voting System and Constituencies Act 2@tuires to be held, on 5 May 2011, a referendum
on changing the voting system from “first past plost” to the “alternative vote system”, a
change not advocated by any of the political paudigring the 2010 election, but the
necessary consequence of a coalition agreementizegloby two political parties in private.
The same legislation contains the other part ofdleal”: the equalisation of the size of
parliamentary constituencies, involving the redutiof parliamentary seats to 600 from 653,
a change predicted by many commentators to favmu€bnservative party.
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Other fundamental change is currently before Radiat. The=ixed Term Parliament Bill

will, if enacted, create a fixed term for this, &ntlre parliaments, subject to certain limited
exceptions, thus effectively removing the prerogapower (nominally that of the Crown but
in reality exercised by the Prime Minister of theyjito dissolve Parliament and call an
election at a time of his or her choice within five-year maximum. The€olice Reform and
Social Responsibility Bilmakes fundamental changes to the management pbtice, with
the potential creation of elected police chiefdaeing the pre-existing police authorities.
House of Lords reform is proposed by the coalitedthough its precise form remains
undecided. Most likely it will create a “reformeddmposition with a mix of elected and
nominated individuals. Whatever the compositiorédrms adopted, key questions will
arise as to the role of the House of Lords: anteteElouse will potentially raise fundamental
issues as to the interrelationship of the two Hsuse

And, of course, there is Europe. The European tBiti before Parliament will, if enacted,
introduce a “referendum lock”, requiring a referendto be held before treaty changes in
Europe are ratified. The details are discussed, late do not amount to a restriction on
Parliament itself, but, rather, on the legal apitift Ministers to ratify or approve Treaty
changes. The widespread adoption of referenda rbgbkeen an important constitutional
change which, arguably, is at odds with the conoépttimate authority being exercised by
and through Parliament. In 2010 a House of Lordsmiite® considered the use of
referenda, and their constitutional impact. UK-widéerenda are rare: the 1975 referendum
on EC membership and the forthcoming referenduralectoral reform are the only two.
The House of Lords Constitution Committee has amtett’that the referenda requirements
in the European Union Bill are inconsistent witk thovernment’s statements that
“referendums [sic] are most appropriately usecelation to fundamental constitutional
issues.*® This shift towards use of referenda, may be palily symbolic but, arguably, is
not much more. If it resulted in fact in Acts oframent passed to give effect to treaty
provisions not having effect (because of non- ictfon following a “No” vote in a
referendum) that would, indeed, be a significaiit #ghpower. However, the Government
has no intention in any event of agreeing chandeshawould be caught by the “referendum
lock”. Further, given the on-going power of Parlem, and the inability of Parliament to
bind itself for the futuré? a Government wishing to avoid the requirementhef
referendum lock could do so by expressly repeamgmending the requirements currently
contained the European Union Bill. If the intentis to mark a fundamental shift in
constitutional practice then, at any rate legahy, European Union Bill fails to achieve this.

%5ee Referendums in the United Kingdom, 2010, summarised by the Constitution Cmtte 2010/2011 at para 28
— 31, and to be found at www.publications.parliament.uk
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4. European Union Bill

The attempt in the European Union Bill to createeferendum lock” has been noted above.
The Bill builds on existing parliamentary limitatis on EU chang¥. Clauses 2 to 6 apply a
referendum requirement to Treaty changes madedgary procedure under art 48(2) to (5)
TEU, and under the simplified procedures unded&¢®6) and (7)TEU. The mechanism
adopted is not to impose a limit on Parliamentgdiative competence: under current
constitutional arrangements that would not be bssRather, as already noted, a Minister
will not legally be permitted to ratify or approsechange without the approval of a
referendum, subject only to the limitation in cladsof the Bill. If a Bill states that the effect
of the EU provision in question is “not significarnd the Minister lays a statement to that
effect before Parliament, no referendum requireragses. How are these matters to be
scrutinised? Of course, by Parliament, but the Gowent has statéfithat such a statement
would be judicially reviewable, a view acceptedtbhy House of Lords Committee. However,
it is by no means certain that a court would regarch matters as justiciable, given the
judgmental nature of the term “significant” and gqatial issues about the scrutiny of what are
essentially parliamentary matters arise by virtbArticle 9 of the Bill of Rights 1689.

The referendum lock provisions also have to be gtkim the wider EU context. They do not
affect the competence of the EU itself, and byrdtdin do not operate unless changes have
been agreed by the UK Government, for no issue avbellikely to arise without agreement.
Further, the provisions do not inhibit in any wayapply to decisions as to EU competence
by the ECJ. By that means EU law seemingly notiepiple to the United Kingdom, such as
wide fundamental rights contained in the Chartefwidamental RightSAnd, as already
noted, the referenda requirements can be amenddat@gated by Parliament itself, by
express provision in a future Act of Parliament.

A further, and wider provision of the European UnRill, should also be noted: clause 18 of
the Bill attempt to restate the principle that Eldds effect only by virtue of statutory
provision. It states -

“It is only by virtue of an Act of Parliament thdirectly applicable or directly
effective EU law (that is, the rights, powers, ligies, obligations, restrictions,
remedies and procedures referred to in section @{ihe European Communities Act
1972) falls to be recognized and available in lavthie United Kingdom. “

This provision is, arguably, effectively meaninglesmd unnecessary, and seemingly
introduced for two reasons. The first is to addpesgical concerns. The second is to seek to

B see: E uropean Communities (Amendment) Act 1993, s 2; European Parliamentary Elections Act 2002, s 12;
European Union (Amendment) Act 2008, s 5; European Union (Amendment) Act 2008, s 6
16 .
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" This on its face is not applicable in the UK, but the wording of Protocol 1 might not prevent application of
Charter rights as part of the fundamental law of the EU. See R (Saeedi) v Secretary of State for the Home
Department [2010] EWHC 705 (Admin); [2010] EWCA Civ 990. See also the approach in Association Belge de
Consuumateurs Test-Achets & others [2010] EUECJ 236/09



address doubts that might, theoretically have ediftllowingThoburn v Sunderland City
Council,*® where it was argued that the effect of the Euaop@ommunities Act 1972 was
effectively to entrench European law by referemcthé doctrine of primacy of EU law over
national law. It is true that without the statut@npvision in s 2(1) of the 1972 Act EU law
would not take effect in UK law. But, unless s 2illgxpressly repealed, or a statutory
provision is expressly stated to be of effect ntitetanding EU law, its result is to give legal
effect to all directly applicable or directly eftee laws. That includes such laws which are
in conflict with domestic law, including statuteln short we have statutory provisions which
restate traditional constitutional doctrine butrad match with reality.

5 The role of the courts

It is not only in the European Union context whitrere is a clear divorce between
constitutional theory and reality. The role of ttwaurts is significantly a matter of debate and
change. The courts uphold the legislative supremé&&arliament as a principle, although
debate continues as to whether the doctrine icmaed by Parliament, in the constitutional
settlement of the 17Century® or whether it is a construct of the common lavwedeped by
the courts themselves. In R (Jackson) v Attorney Genefalord Steyn observed —

“The classic account given by Dicey of the doctrfi¢he supremacy of Parliament,
pure and absolute as it was, can now be seen tubef place in the modern United
Kingdom. Nevertheless the supremacy of Parliangestill the general principle of
our constitution. It is a construct of the commaw. The judges created this
principle. If that is so, it is not unthinkable th@rcumstances could arise where
courts may have to qualify a principle establislbeda different hypothesis of
constitutionalism.”

The issue is one of importance. It affects the oblédhe courts on judicial review: is the role
of the court now to engage in “constitutionalismtérms of review that goes wider than
simply upholding the will of Parliament. The growdhthe grounds of challenge, on bases
such as proportionality (at any rate in casesehgtge with a European issue) is important.
It also raises important issues as to how a comistit that depends for its fundamental
principle on undemocratic courts can truly be rdgdras democratic or representative.
Gordorf® observes-

'8 12002] EWHC 195 (Admin)
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“Constitutionally we are in a muddle. We claim te & democracy and yet the
touchstone of our constitutional arrangements s.ha democratic foundation or
even clear historical starting point...”.

On a more practical level the role of the courtpéeially the Supreme Court) on occasion
appears (at any rate to the public) to place thets@dd odds with the expressed will of
Parliament. Section 2 of the Human Rights Act 189fires the courts to “have regard” to
decisions of the Court of Human Rights. The meaaimg) effect of section 2 has been a
matter of sharp judicial disagreeméhhut the preponderance of judicial opinion favcies
position that the courts must, ordinarily, applg firinciples and rules as set out by the Court
of Human Rights in preference to competing domestis. The approach of the courts in
Convention cases varies, often, but not alwayseferring the use of s 3 of the 1998 (the
interpretative obligation) to s 4 (the declaratadnncompatibility provision), together with

the approach to ECHR rulings stated above haoleddespread public perception that
power, in this context, no longer lies with Parlemh Issues such as prisoners’ rights to vote,
and the potential incompatibility of English udeoat of court statements witirt 6 of the
Conventior’® have generated amounts of public interest unusuabkpect of constitutional
issues.

The issue is such that on 18 March 2011 the Mint Justice announced the establishment
of an independent Commission to investigate thekings of the Convention on Human
Rights and the case for a British Bill of Right$i€Tintention is not to withdraw from the
Convention or repeal the Human Rights Act, butdaneine how the protection of human
rights can be improved. The adoption of a Britishhdd Rights is a distinct — but not
inevitable — possibility, which provides a poweréugument for debate as to the foundations
of the United Kingdom constitution.

6. Where now?

The case for the status quo can be simply stadtedJhited Kingdom constitution has
developed in a pragmatic evolutionary and increadenfty — and works! Increasingly,
however, its theoretical underpinning it at oddghwvhat the courts and others do, fails to
provide formal legal (as opposed to political) gaf@rds against misuse of executive power
to adapt the constitution to its own ends, and failly to address the new challenges that
may arise with a changed voting system (and witliton government becoming more
frequent), House of Lords reform and the ongoingjlenges of devolution.

R (on the application of Animal Defenders International) v Secretary of State for Culture, Media and Sport
[2008] UKHL 15; Doherty v Birmingham City Council [2009] 1 AC 367 Kay v United Kingdom (2010); Manchester
City Council v Pnnock [2011] UKSC 66; Hounslow LBC v Powell [2011] UKSC 8; R v Horncastle [2009] UKSC

®> For some of the issues, see Chester v Secretary of State for Justice [2010] EWCA 439 (Civ) Hirst (No 2) (2006)
42 EHRR 41
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So, where now for the United Kingdom constituti@tne issues —

* Is achange needed?

* How difficult would it be?

* What benefits would result?

* How might it change the attitude of the courts?



European Union Bill

Clause 2
(1) A treaty which amends or replaces TEU or TFEUWat to be ratified unless—

(a) a statement relating to the treaty was laidigeParliament in
accordance with section 5,

(b) the treaty is approved by Act of Parliament] an
(c) the referendum condition or the exemption cbodiis met.
(2) The referendum condition is that—

(a) the Act providing for the approval of the tseptovides that the
provision approving the treaty is not to come ifaice until a
referendum about whether the treaty should baedtifas been held
throughout the United Kingdom or, where the tresdtgcts Gibraltar,
throughout the United Kingdom and Gibraltar,

(b) the referendum has been held, and

(c) the majority of those voting in the referendara in favour of the
ratification of the treaty.

(3) The exemption condition is that the Act proaglifor the approval of the treaty
states that the treaty does not fall within section

Clause 4

(1) Subject to subsectidn), a treaty or an Article 48(6) decision falls wittthis
section if it involves one or more of the followirg

(a) the extension of the objectives of the EU a®agein Article 3 of TEU;
(b) the conferring on the EU of a new exclusive petance;
(c) the extension of an exclusive competence otlig

(d) the conferring on the EU of a new competenegeshwith the member
States;

(e) the extension of any competence of the EUithsttared with the
member States;



(f) the extension of the competence of the EU lati@n to—
() the co-ordination of economic and employmerltqies, or
(i) common foreign and security policy;

(9) the conferring on the EU of a new competenagatoy out actions to
support, co-ordinate or supplement the actionsehber States;

(h) the extension of a supporting, co-ordinatingupplementing
competence of the EU;

(i) the conferring on an EU institution or bodypdwer to impose a
requirement or obligation on the United Kingdomtloe removal of
any limitation on any such power of an EU instiatior body;

(j) the conferring on an EU institution or bodyredw or extended power
to impose sanctions on the United Kingdom;

(k) any amendment of a provision listed in Schedutlleat removes a
requirement that anything should be done unaninypbglconsensus
or by common accord;

(I) any amendment of Article 31(2) of TEU (decissarlating to common
foreign and security policy to which qualified majg voting applies)
that removes or amends the provision enabling almeewt the

Council to oppose the adoption of a decision ttaken by qualified
majority voting;

(m) any amendment of any of the provisions spetifiesubsectioii3d) that
removes or amends the provision enabling a menfldeedCouncil, in
relation to a draft legislative act, to ensureghspension of the

ordinary legislative procedure.

(2) Any reference in subsecti¢h) to the extension of a competence includes a me¢ere
the removal of a limitation on a competence.

(3) The provisions referred to in subsecti@i(m) are—
(a) Article 48 of TFEU (social security),
(b) Article 82(3) of TFEU (judicial co-operation ariminal matters), and

(c) Article 83(3) of TFEU (particularly serious eré with a cross-border
dimension).

(4) A treaty or Article 48(6) decision does not faithin this section merely
because it involves one or more of the following—



(a) the codification of practice under TEU or TFiLfelation to the
previous exercise of an existing competence;

(b) the making of any provision that applies omyriember States other
than the United Kingdom;

(c) in the case of a treaty, the accession of amewmber State.

Clause 5

(1) If a treaty amending TEU or TFEU is agreednrirdger-governmental
conference, a Minister of the Crown must lay theureed statement before
Parliament before the end of the 2 months beginwitigthe date on which
the treaty is agreed.

(2) If an Article 48(6) decision is adopted by tBeropean Council subject to its approval by
the member States, a Minister of the Crown mustHayrequired statement before
Parliament before the end of the 2 months beginwitiythe date on which the decision is
adopted.

(3) The required statement is a statement as tthehen the Minister’s opinion, the treaty
or Article 48(6) decision falls within section 4.

(4) If the Minister is of the opinion that an Atec48(6) decision falls within section 4 only
because of provision of the kind mentioned in satise (1)(i) or (j) of that section, the
statement must indicate whether in the Ministepsimn the effect of that provision in
relation to the United Kingdom is significant.

(5) The statement must give reasons for the Mirsstpinion under subsectidB) and, if
relevant, subsectiof).

(6) In relation to an Article 48(6) decision adaptey the European Council before the day
on which this section comes into force (“the comosnent date”), the condition in section
3(1)(a) is to be taken to be complied with if aest@ent under this section is laid before
Parliament before the end of the 2 months beginwitlythe commencement date.

Clause 6

(1) A Minister of the Crown may not vote in favaafror otherwise support a
decision to which this subsection applies unless—

(a) the draft decision is approved by Act of Pankant, and

(b) the referendum condition is met.
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